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Service and Assistance Animals in Hotel and Lodging Environments

Diverse populations, including guests with disabilities and challenges, are an important and growing part
of our business. Professional hotel and lodging operators want to provide the best service and experience
to all guests, including those with special needs. At the same time, laws and expectations regarding the
rights to access for service animals present hoteliers with questions and quandaries they may not have
faced in the past.

Service animals allow individuals to have more independence, access to more experiences and a better
quality of life. But service animals also come with certain responsibilities, on behalf of those with
disabilities, as well as the hotels that welcome them as guests.

The law on service animals is included in the federal Americans with Disabilities Act. There are also some
state-level regulations related to service and assistance animals in the Ohio Administrative Code.

ADA - Americans With Disability Act

Under Title 1l of the ADA, hotels must modify policies, practices, or procedures to permit the use of a
service animal by a person with a disability. A person with a disability must be permitted to be
accompanied by his or her service animal in all areas of the place of public accommodation where
members of the public and others are permitted to go.

The ADA states, “Disability means, with respect to an individual, a physical or mental impairment that
substantially limits one or more of the major life activities of such individual; a record of such an
impairment; or being regarded as having such an impairment.” (See full definition in enclosed materials.)

Properties Covered

Public accommodations covered by Title Il of the Americans with Disabilities Act (ADA) include a wide
range of entities, such as restaurants, hotels, theaters, doctors' offices, pharmacies, retail stores,
museums, libraries, parks, private schools, and day care centers. (Private membership clubs and religious
organizations are exempt from the ADA's title Ill requirements for public accommodations.)

The ADA generally exempts B&B-type operations when the operator lives on the premises and there are
fewer than five rooms. This is found in the U.S. Code of Federal Regulations, CFR 36-104. (See additional
resources below.) The relevant section reads, “Place of public accommodation means a facility, operated
by a private entity, whose operations affect commerce and fall within at least one of the following
categories— (1) Aninn, hotel, motel, or other place of lodging, except for an establishment located within
a building that contains not more than five rooms for rent or hire and that is actually occupied by the
proprietor of the establishment as the residence of the proprietor;”

Note that this section would seem to exempt only traditional B&B environments and not cabins or
outbuildings, since it denotes “located within a building” and that building needs to be the “residence of
the proprietor.”



What Animals Qualify?

A service animal must be a working animal, not a pet. The ADA defines service animal as any dog that is
individually trained to do work or perform tasks for the benefit of an individual with a disability, including
a physical, sensory, psychiatric, intellectual, or other mental disability. Other species of animals are not
considered service animals under ADA, but ADA regulations also contain a specific provision which
includes miniature horses.

Under Ohio Administrative Code 4112-5-02, Ohio law currently defines an "animal assistant" as "any
animal which aids" a person with a disability. Under current Ohio law, a place of public accommodation
may not deny any animal which aids the disabled. (See Ohio Administrative Code sections enclosed.)

Surcharges, Cleaning and Damages

A place of public accommodation cannot ask or require a person with a disability to pay a surcharge for
using a service animal, even if other people accompanied by pets are required to pay a fee. But if a place
of public accommodation ordinarily charges people for damage caused by an animal, a person with a
disability can be charged for damage caused by his or her service animal. Note that this does not cover
cleaning or hair and dander. Ohio Administrative Code 4112-5-06 prohibits a place of public
accommodation from discriminating against a person with a disability, including denying him or her "the
attendance of an animal assistant"” or requiring him or her "to pay an extra charge for the attendance of
the animal assistant."

Removal from Premises

Hotels can ask an individual with a disability to remove a service animal from the premises, if the animal
is out of control and the animal's handler does not take effective action to control it or if the animal is not
housebroken. If properly excluded for one of these reasons, a place of public accommodation must give
the person with a disability the opportunity to obtain its goods, services, and accommodations without
having the service animal on the premises.

Guest Acknowledgement of Policies

Some hotels require service animal owners to acknowledge a policy regarding having those animals on
property (i.e. can’t leave the animal unattended in their room, damage charges, etc.) You can require such
an acknowledgement as long as the policies do not violate provisions of federal or state laws protecting
service animal owners.

Under Title 11l of the ADA, a place of public accommodation cannot require a person with a service animal
to produce documentation, such as medical documentation or proof that the animal has been certified,
trained or licensed as a service animal. It also cannot inquire about the nature or extent of a person's
disability.



Control of Animal

Also, under the ADA, the service animal's handler must maintain control of the animal, and the animal
must have a harness, leash or other tether. However, if a disability prevents the person from using a
harness, leash or other tether or if a harness, leash or other tether would interfere with the service
animal's safe, effective performance of work or tasks, then the animal's handler must maintain control of
the service animal through other effective means, such as voice control or signals. A place of public
accommodation is not responsible for the care or supervision of a service animal.

Questioning Guests

You can may make two inquiries to determine whether an animal qualifies as a service animal: a) Is the
animal required because of a disability? And b) What work or task has the animal been trained to perform?
However, you may not make these inquiries about a service animal when it is readily apparent that an
animal is trained to do work or perform tasks for an individual with a disability; for example, a dog is
observed guiding an individual who is blind or has low vision, pulling a person's wheelchair, or providing
assistance with stability or balance to a person with a mobility disability.

Given the parameters in the law stated above, you could have service animal owners acknowledge a policy
that does not violate any of these provisions.

Additional Materials

Included with this resource is a U.S. Department of Justice Civil Rights Division FAQ document about
Service Animals and the ADA. Refer to that guidance on the federal law.

The United State Code of Federal Regulations (CFR 36-104) contains information defining public
accommodations, and the exemption for traditional bed and breakfast businesses.

For more information, contact the Ohio Hotel & Lodging Association, (614) 461-6462 or info@ohla.org.



U.S. Department of Justice
Civil Rights Division

Disability Rights Section

Frequently Asked Questions
about Service Animals and the ADA

Many people with disabilities use a service animal in order to fully participate in every-
day life. Dogs can be trained to perform many important tasks to assist people with disabili-
ties, such as providing stability for a person who has difficulty walking, picking up items for a
person who uses a wheelchair, preventing a child with autism from wandering away, or alert-
ing a person who has hearing loss when someone is approaching from behind.

The Department of Justice continues to receive many questions about how the Ameri-
cans with Disabilities Act (ADA) applies to service animals. The ADA requires State and local
government agencies, businesses, and non-profit organizations (covered entities) that provide
goods or services to the public to make “reasonable modifications” in their policies, practices,
or procedures when necessary to accommodate people with disabilities. The service animal
rules fall under this general principle. Accordingly, entities that have a “no pets” policy gener-
ally must modify the policy to allow service animals into their facilities. This publication pro-
vides guidance on the ADA’s service animal provisions and should be read in conjunction with
the publication ADA Revised Requirements: Service Animals.

DEFINITION OF SERVICE ANIMAL

X El What is a service animal?

A: Under the ADA, a service animal is defined as a dog that has been individually trained to do
work or perform tasks for an individual with a disability. The task(s) performed by the dog must be
directly related to the person’s disability.

2 What does “do work or perform tasks” mean?

A: The dog must be trained to take a specific action when needed to assist the person with a dis-
ability. For example, a person with diabetes may have a dog that is trained to alert him when his
blood sugar reaches high or low levels. A person with depression may have a dog that is trained
to remind her to take her medication. Or, a person who has epilepsy may have a dog that is
trained to detect the onset of a seizure and then help the person remain safe during the seizure.



X Are emotional support, therapy, comfort, or companion animals considered service
animals under the ADA?

A: No. These terms are used to describe animals that provide comfort just by being with a
person. Because they have not been trained to perform a specific job or task, they do not
qualify as service animals under the ADA. However, some State or local governments have
laws that allow people to take emotional support animals into public places. You may check
with your State and local government agencies to find out about these laws.

Y3 If someone’s dog calms them when having an anxiety attack, does this qualify it as a
service animal?

A: It depends. The ADA makes a distinction between psychiatric service animals and emo-
tional support animals. If the dog has been trained to sense that an anxiety attack is about
to happen and take a specific action to help avoid the attack or lessen its impact, that would
qualify as a service animal. However, if the dog’s mere presence provides comfort, that
would not be considered a service animal under the ADA.

A Does the ADA require service animals to be professionally trained?

A: No. People with disabilities have the right to train the dog themselves and are not re-
quired to use a professional service dog training program.

T Are service-animals-in-training considered service animals under the ADA?

A: No. Under the ADA, the dog must already be trained before it can be taken into public
places. However, some State or local laws cover animals that are still in training.

GENERAL RULES

What questions can a covered entity’s employees ask to determine if a dog is a service
animal?

A: In situations where it is not obvious that the dog is a service animal, staff may ask only
two specific questions: (1) is the dog a service animal required because of a disability? and
(2) what work or task has the dog been trained to perform? Staff are not allowed to request
any documentation for the dog, require that the dog demonstrate its task, or inquire about
the nature of the person’s disability.

A Do service animals have to wear a vest or patch or special harness identifying them as
service animals?

A: No. The ADA does not require service animals to wear a vest, ID tag, or specific harness.
T Who is responsible for the care and supervision of a service animal?
A: The handler is responsible for caring for and supervising the service animal, which in-

cludes toileting, feeding, and grooming and veterinary care. Covered entities are not obli-
gated to supervise or otherwise care for a service animal.




XA Can a person bring a service animal with them as they go through a salad bar or other
self-service food lines?

A: Yes. Service animals must be allowed to accompany their handlers to and through self-
service food lines. Similarly, service animals may not be prohibited from communal food
preparation areas, such as are commonly found in shelters or dormitories.

YR Can hotels assign designated rooms for guests with service animals, out of consider
ation for other guests?

A: No. A guest with a disability who uses a service animal must be provided the same
opportunity to reserve any available room at the hotel as other guests without disabilities.
They may not be restricted to “pet-friendly” rooms.

EXER Can hotels charge a cleaning fee for guests who have service animals?

A: No. Hotels are not permitted to charge guests for cleaning the hair or dander shed by
a service animal. However, if a guest’s service animal causes damages to a guest room, a
hotel is permitted to charge the same fee for damages as charged to other guests.

m Can people bring more than one service animal into a public place?

A: Generally, yes. Some people with disabilities may use more than one service animal

to perform different tasks. For example, a person who has a visual disability and a seizure
disorder may use one service animal to assist with way-finding and another that is trained
as a seizure alert dog. Other people may need two service animals for the same task, such
as a person who needs two dogs to assist him or her with stability when walking. Staff may
ask the two permissible questions (See Question 7) about each of the dogs. If both dogs
can be accommodated, both should be allowed in. In some circumstances, however, it may
not be possible to accommodate more than one service animal. For example, in a crowded
small restaurant, only one dog may be able to fit under the table. The only other place for
the second dog would be in the aisle, which would block the space between tables. In this
case, staff may request that one of the dogs be left outside.

IEXZE Does a hospital have to allow an in-patient with a disability to keep a service animal in
his or her room?

A: Generally, yes. Service animals must be allowed in patient rooms and anywhere else
in the hospital the public and patients are allowed to go. They cannot be excluded on the
grounds that staff can provide the same services.

X What happens if a patient who uses a service animal is admitted to the hospital and is
unable to care for or supervise their animal?

A: If the patient is not able to care for the service animal, the patient can make arrange-
ments for a family member or friend to come to the hospital to provide these services, as it
is always preferable that the service animal and its handler not to be separated, or to keep
the dog during the hospitalization. If the patient is unable to care for the dog and is unable
to arrange for someone else to care for the dog, the hospital may place the dog in a board-
ing facility until the patient is released, or make other appropriate arrangements. However,
the hospital must give the patient opportunity to make arrangements for the dog’s care
before taking such steps. 3




I} Must a service animal be allowed to ride in an ambulance with its handler?
A: Generally, yes. However, if the space in the ambulance is crowded and the dog’s pres-

ence would interfere with the emergency medical staff’s ability to treat the patient, staff
should make other arrangements to have the dog transported to the hospital.

CERTIFICATION AND REGISTRATION

Does the ADA require that service animals be certified as service animals?

A: No. Covered entities may not require documentation, such as proof that the animal has
been certified, trained, or licensed as a service animal, as a condition for entry.

There are individuals and organizations that sell service animal certification or registra-
tion documents online. These documents do not convey any rights under the ADA and the
Department of Justice does not recognize them as proof that the dog is a service animal.

BCIER My city requires all dogs to be vaccinated. Does this apply to my service animal?

A: Yes. Individuals who have service animals are not exempt from local animal control or
public health requirements.

ICIER My city requires all dogs to be registered and licensed. Does this apply to my service
animal?

A: Yes. Service animals are subject to local dog licensing and registration requirements.
YD My city requires me to register my dog as a service animal. Is this legal under the ADA?

A: No. Mandatory registration of service animals is not permissible under the ADA. How-
ever, as stated above, service animals are subject to the same licensing and vaccination
rules that are applied to all dogs.

YA My city / college offers a voluntary registry program for people with disabilities who
use service animals and provides a special tag identifying the dogs as service animals.
Is this legal under the ADA?

A: Yes. Colleges and other entities, such as local governments, may offer voluntary reg-
istries. Many communities maintain a voluntary registry that serves a public purpose,

for example, to ensure that emergency staff know to look for service animals during an
emergency evacuation process. Some offer a benefit, such as a reduced dog license fee, for
individuals who register their service animals. Registries for purposes like this are permitted
under the ADA. An entity may not, however, require that a dog be registered as a service

animal as a condition of being permitted in public places. This would be a violation of the
ADA.




BREEDS

Y23 Can service animals be any breed of dog?
A: Yes. The ADA does not restrict the type of dog breeds that can be service animals.

YR Can individuals with disabilities be refused access to a facility based solely on the
breed of their service animal?

A: No. A service animal may not be excluded based on assumptions or stereotypes about
the animal’s breed or how the animal might behave. However, if a particular service animal
behaves in a way that poses a direct threat to the health or safety of others, has a history of
such behavior, or is not under the control of the handler, that animal may be excluded. If
an animal is excluded for such reasons, staff must still offer their goods or services to the
person without the animal present.

YR If a municipality has an ordinance that bans certain dog breeds, does the ban apply to
service animals?

A: No. Municipalities that prohibit specific breeds of dogs must make an exception for a
service animal of a prohibited breed, unless the dog poses a direct threat to the health or
safety of others. Under the “direct threat” provisions of the ADA, local jurisdictions need
to determine, on a case-by-case basis, whether a particular service animal can be excluded
based on that particular animal’s actual behavior or history, but they may not exclude a
service animal because of fears or generalizations about how an animal or breed might
behave. Itis important to note that breed restrictions differ significantly from jurisdiction to
jurisdiction. In fact, some jurisdictions have no breed restrictions.

EXCLUSION OF SERVICE ANIMALS

YA When can service animals be excluded?

A: The ADA does not require covered entities to modify policies, practices, or procedures if it
would “fundamentally alter” the nature of the goods, services, programs, or activities pro-
vided to the public. Nor does it overrule legitimate safety requirements. If admitting service
animals would fundamentally alter the nature of a service or program, service animals may
be prohibited. In addition, if a particular service animal is out of control and the handler
does not take effective action to control it, or if it is not housebroken, that animal may be
excluded.

mWhen might a service dog’s presence fundamentally alter the nature of a service or
program provided to the public?

A: In most settings, the presence of a service animal will not result in a fundamental altera-
tion. However, there are some exceptions. For example, at a boarding school, service ani-
mals could be restricted from a specific area of a dormitory reserved specifically for students
with allergies to dog dander. At a zoo, service animals can be restricted from areas where
the animals on display are the natural prey or natural predators of dogs, where the pres-
ence of a dog would be disruptive, causing the displayed animals to behave aggressively or
become agitated. They cannot be restricted from other areas of the zoo.




What does under control mean? Do service animals have to be on a leash? Do they
have to be quiet and not bark?

A: The ADA requires that service animals be under the control of the handler at all times.

In most instances, the handler will be the individual with a disability or a third party who
accompanies the individual with a disability. In the school (K-12) context and in similar
settings, the school or similar entity may need to provide some assistance to enable a par-
ticular student to handle his or her service animal. The service animal must be harnessed,
leashed, or tethered while in public places unless these devices interfere with the service
animal’s work or the person’s disability prevents use of these devices. In that case, the
person must use voice, signal, or other effective means to maintain control of the animal.
For example, a person who uses a wheelchair may use a long, retractable leash to allow her
service animal to pick up or retrieve items. She may not allow the dog to wander away from
her and must maintain control of the dog, even if it is retrieving an item at a distance from
her. Or, a returning veteran who has PTSD and has great difficulty entering unfamiliar spac-
es may have a dog that is trained to enter a space, check to see that no threats are there, and
come back and signal that it is safe to enter. The dog must be off leash to do its job, but may
be leashed at other times. Under control also means that a service animal should not be
allowed to bark repeatedly in a lecture hall, theater, library, or other quiet place. However, if
a dog barks just once, or barks because someone has provoked it, this would not mean that
the dog is out of control.

YRR What can my staff do when a service animal is being disruptive?

A: If a service animal is out of control and the handler does not take effective action to
control it, staff may request that the animal be removed from the premises.

YRR Are hotel guests allowed to leave their service animals in their hotel room when they
leave the hotel?

A: No, the dog must be under the handler’s control at all times.

BCELE What happens if a person thinks a covered entity’s staff has discriminated against him
or her?

A: Individuals who believe that they have been illegally denied access or service because
they use service animals may file a complaint with the U.S. Department of Justice. Indi-
viduals also have the right to file a private lawsuit in Federal court charging the entity with
discrimination under the ADA.

MISCELLANEOUS

CEER Are stores required to allow service animals to be placed in a shopping cart?

A: Generally, the dog must stay on the floor, or the person must carry the dog. For exam-
ple, if a person with diabetes has a glucose alert dog, he may carry the dog in a chest pack
so it can be close to his face to allow the dog to smell his breath to alert him of a change in
glucose levels.




R Are restaurants, bars, and other places that serve food or drink required to allow service
animals to be seated on chairs or allow the animal to be fed at the table?

A: No. Seating, food, and drink are provided for customer use only. The ADA gives a per-
son with a disability the right to be accompanied by his or her service animal, but covered
entities are not required to allow an animal to sit or be fed at the table.

EEH Are gyms, fitness centers, hotels, or municipalities that have swimming pools required
to allow a service animal in the pool with its handler?

A: No. The ADA does not override public health rules that prohibit dogs in swimming pools.
However, service animals must be allowed on the pool deck and in other areas where the
public is allowed to go.

IEEIE Are churches, temples, synagogues, mosques, and other places of worship required to
allow individuals to bring their service animals into the facility?

A: No. Religious institutions and organizations are specifically exempt from the ADA. How-
ever, there may be State laws that apply to religious organizations.

XA Do apartments, mobile home parks, and other residential properties have to comply
with the ADA?

A: The ADA applies to housing programs administered by state and local governments, such
as public housing authorities, and by places of public accommodation, such as public and
private universities. In addition, the Fair Housing Act applies to virtually all types of hous-
ing, both public and privately-owned, including housing covered by the ADA. Under the Fair
Housing Act, housing providers are obligated to permit, as a reasonable accommodation,
the use of animals that work, provide assistance, or perform tasks that benefit persons with
a disabilities, or provide emotional support to alleviate a symptom or effect of a disability.
For information about these Fair Housing Act requirements see HUD’s Notice on Service
Animals and Assistance Animals for People with Disabilities in Housing and HUD-funded
Programs.

XA Do Federal agencies, such as the U. S. Department of Veterans Affairs, have to comply
with the ADA?

A: No. Section 504 of the Rehabilitation Act of 1973 is the Federal law that protects the
rights of people with disabilities to participate in Federal programs and services. For infor-
mation or to file a complaint, contact the agency’s equal opportunity office.

Do commercial airlines have to comply with the ADA?
A: No. The Air Carrier Access Act is the Federal law that protects the rights of people with

disabilities in air travel. For information or to file a complaint, contact the U.S. Department
of Transportation, Aviation Consumer Protection Division, at 202-366-2220.




Ohio Administrative Code

4112-5-06 Discrimination against the disabled in places of public accommodation.

(A) Discrimination prohibited. It shall constitute unlawful discrimination in violation of Chapter 4112.
of the Revised Code for any facility which is a place of public accommodation to:

(1) Deny any disabled person the reasonable access to and use of the areas within such facility which are
open to and used by the public in general.

(2) Deny any disabled person any term, condition, privilege, service or advantage which, upon entrance
to such facility, accrues to the public in general. For example, no disabled person shall be denied, except
for reasons applicable alike to all persons regardless of disability, the full use and enjoyment of:

(a) Recreational or social facilities within such place of public accommodation.

(b) Food services within such facility.

(c) Maintenance services within such facility.

(d) Any service such place of public accommodation is in the business of providing.

(3) Directly or indirectly publish, circulate, issue, display, post or mail any written, printed or broadcast
communication, notice or advertisement to the effect that any of the accommodations, advantages,
facilities and privileges of such place of public accommodation shall be refused, withheld or denied to
any person on account of disability.

(4) Deny any disabled person in a place of public accommodation the attendance of an animal
assistant or require the disabled person to pay an extra charge for the attendance of the animal
assistant.

4112-5-02 Definitions

(C) "Animal assistant" means any animal which aids the disabled. Specific examples include:

(1) A dog which alerts a hearing impaired person to sounds;
(2) A dog which guides a visually impaired person;
(3) A monkey which collects or retrieves items for a person whose mobility is impaired.

(H) "Disabled person" includes any person who presently has a disability as defined by division (A)(13) of
section 4112.01 of the Revised Code or any person who has had a disability as defined by division (A)(13)
of section 4112.01 of the Revised Code, who no longer has any functional limitation, but who is treated
by a respondent as having such a disability, or any person who is regarded as disabled by a respondent.

(continued)



(1) "Place of public accommodation" includes, but is not limited to, all places included in the meaning of
such terms as inns, taverns, road houses, hotels, motels, whether conducted for the entertainment of
transient guests or for the accommodation of those seeking health, recreation or rest; restaurants or
eating houses, or any place where food is sold for consumption on the premises; buffets, saloons,
barrooms, or any store, park or enclosure where spirituous or malt liquors are sold; ice cream parlors,
confectionaries, soda fountains and all stores where ice cream, ice and fruit preparations or their
derivatives, or where beverages of any kind are retailed for consumption on the premises; wholesale
and retail stores, and establishments dealing with goods or services of any kind, including, but not
limited to, the credit facilities thereof; banks, savings and loan associations, establishments of mortgage
bankers and brokers, all other financial institutions, and credit information bureaus; insurance
companies and establishments of insurance policy brokers; dispensaries, clinics, hospitals, bathhouses,
health spas, swimming pools, laundries and all other cleaning establishments; barber shops, beauty
parlors, theaters, motion picture houses, airdomes, roof gardens, music halls, race courses, skating rinks,
amusement and recreation parks, trailer camps, resort camps, fairs, bowling alleys, golf courses,
gymnasiums, shooting galleries, billiard and pool parlors, video arcades; garages, all public conveyances
operated on land or water or in the air, as well as the stations and terminals thereof; travel or tour
advisory services, agencies or bureaus; public halls and public elevators of buildings and structures,
occupied by two or more tenants, or by the owner and one or more tenants; or any place that offers
accommodations, advantages, facilities or privileges to a substantial public on a nonsocial, sporadic,
impersonal and nongratuitous basis.




Department of Justice

State common law) that provide great-
er or equal protection for the rights of
individuals with disabilities or individ-
uals associated with them.

§36.104 Definitions.

For purposes of this part, the term—

Act means the Americans with Dis-
abilities Act of 1990 (Pub. L. 101-336, 104
Stat. 327, 42 U.S.C. 12101-12213 and 47
U.S.C. 225 and 611).

Commerce means travel, trade, traffic,
commerce, transportation, or commu-
nication—

(1) Among the several States;

(2) Between any foreign country or
any territory or possession and any
State; or

(3) Between points in the same State
but through another State or foreign
country.

Commercial facilities means facilities—

(1) Whose operations will affect com-
merce;

(2) That are intended for nonresiden-
tial use by a private entity; and

(3) That are not—

(i) Facilities that are covered or ex-
pressly exempted from coverage under
the Fair Housing Act of 1968, as amend-
ed (42 U.S.C. 3601-3631);

(ii) Aircraft; or

(iii) Railroad locomotives, railroad
freight cars, railroad cabooses, com-
muter or intercity passenger rail cars
(including coaches, dining cars, sleep-
ing cars, lounge cars, and food service
cars), any other railroad cars described
in section 242 of the Act or covered
under title II of the Act, or railroad
rights-of-way. For purposes of this defi-
nition, ‘‘rail” and ‘‘railroad’ have the
meaning given the term ‘‘railroad’ in
section 202(e) of the Federal Railroad
Safety Act of 1970 (45 U.S.C. 431(e)).

Current illegal use of drugs means ille-
gal use of drugs that occurred recently
enough to justify a reasonable belief
that a person’s drug use is current or
that continuing use is a real and ongo-
ing problem.

Disability means, with respect to an
individual, a physical or mental im-
pairment that substantially limits one
or more of the major life activities of
such individual; a record of such an im-
pairment; or being regarded as having
such an impairment.

§36.104

(1) The phrase physical or mental im-
pairment means—

(i) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of
the following body systems: neuro-
logical; musculoskeletal; special sense

organs; respiratory, including speech
organs; cardiovascular; reproductive;
digestive; genitourinary; hemic and

lymphatic; skin; and endocrine;

(ii) Any mental or psychological dis-
order such as mental retardation, or-
ganic brain syndrome, emotional or
mental illness, and specific learning
disabilities;

(iii) The phrase physical or mental
impairment includes, but is not limited
to, such contagious and noncontagious
diseases and conditions as orthopedic,
visual, speech, and hearing impair-
ments, cerebral palsy, epilepsy, mus-
cular dystrophy, multiple sclerosis,
cancer, heart disease, diabetes, mental
retardation, emotional illness, specific
learning disabilities, HIV disease
(whether symptomatic or asymp-
tomatic), tuberculosis, drug addiction,
and alcoholism;

(iv) The phrase physical or mental im-
pairment does not include homosex-
uality or bisexuality.

(2) The phrase major life activities
means functions such as caring for
one’s self, performing manual tasks,
walking, seeing, hearing, speaking,
breathing, learning, and working.

(3) The phrase has a record of such an
impairment means has a history of, or
has been misclassified as having, a
mental or physical impairment that
substantially limits one or more major
life activities.

(4) The phrase is regarded as having an
impairment means—

(i) Has a physical or mental impair-
ment that does not substantially limit
major life activities but that is treated
by a private entity as constituting
such a limitation;

(ii) Has a physical or mental impair-
ment that substantially limits major
life activities only as a result of the at-
titudes of others toward such impair-
ment; or

(iii) Has none of the impairments de-
fined in paragraph (1) of this definition
but is treated by a private entity as
having such an impairment.
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(5) The term disability does not in-
clude—

(i) Transvestism, transsexualism,
pedophilia, exhibitionism, voyeurism,
gender identity disorders not resulting
from physical impairments, or other
sexual behavior disorders;

(ii) Compulsive gambling,
tomania, or pyromania; or

(iii) Psychoactive substance use dis-
orders resulting from current illegal
use of drugs.

Drug means a controlled substance,
as defined in schedules I through V of
section 202 of the Controlled Sub-
stances Act (21 U.S.C. 812).

Facility means all or any portion of
buildings, structures, sites, complexes,
equipment, rolling stock or other con-
veyances, roads, walks, passageways,
parking lots, or other real or personal
property, including the site where the
building, property, structure, or equip-
ment is located.

Illegal use of drugs means the use of
one or more drugs, the possession or
distribution of which is unlawful under
the Controlled Substances Act (21
U.S.C. 812). The term ‘‘illegal use of
drugs’ does not include the use of a
drug taken under supervision by a li-
censed health care professional, or
other uses authorized by the Controlled
Substances Act or other provisions of
Federal law.

Individual with a disability means a
person who has a disability. The term
“individual with a disability’ does not
include an individual who is currently
engaging in the illegal use of drugs,
when the private entity acts on the
basis of such use.

Place of public accommodation means a
facility, operated by a private entity,
whose operations affect commerce and
fall within at least one of the following
categories—

(1) An inn, hotel, motel, or other
place of lodging, except for an estab-
lishment located within a building that
contains not more than five rooms for
rent or hire and that is actually occu-
pied by the proprietor of the establish-
ment as the residence of the proprietor;

(2) A restaurant, bar, or other estab-
lishment serving food or drink;

(3) A motion picture house, theater,
concert hall, stadium, or other place of
exhibition or entertainment;
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(4) An auditorium, convention center,
lecture hall, or other place of public
gathering;

(5) A bakery, grocery store, clothing
store, hardware store, shopping center,
or other sales or rental establishment;

(6) A laundromat, dry-cleaner, bank,
barber shop, beauty shop, travel serv-
ice, shoe repair service, funeral parlor,
gas station, office of an accountant or
lawyer, pharmacy, insurance office,
professional office of a health care pro-
vider, hospital, or other service estab-
lishment;

(7) A terminal, depot, or other sta-
tion used for specified public transpor-
tation;

(8) A museum, library, gallery, or
other place of public display or collec-
tion;

(9) A park, zoo, amusement park, or
other place of recreation;

(10) A nursery, elementary, sec-
ondary, undergraduate, or post-
graduate private school, or other place
of education;

(11) A day care center, senior citizen
center, homeless shelter, food bank,
adoption agency, or other social serv-
ice center establishment; and

(12) A gymnasium, health spa, bowl-
ing alley, golf course, or other place of
exercise or recreation.

Private club means a private club or
establishment exempted from coverage
under title II of the Civil Rights Act of
1964 (42 U.S.C. 2000a(e)).

Private entity means a person or enti-
ty other than a public entity.

Public accommodation means a private
entity that owns, leases (or leases to),
or operates a place of public accommo-
dation.

Public entity means—

(1) Any State or local government;

(2) Any department, agency, special
purpose district, or other instrumen-
tality of a State or States or local gov-
ernment; and

(3) The National Railroad Passenger
Corporation, and any commuter au-
thority (as defined in section 103(8) of
the Rail Passenger Service Act). (45
U.S.C. 541)

Qualified interpreter means an inter-
preter who is able to interpret effec-
tively, accurately and impartially both
receptively and expressively, using any
necessary specialized vocabulary.
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Readily achievable means easily ac-
complishable and able to be carried out
without much difficulty or expense. In
determining whether an action is read-
ily achievable factors to be considered
include—

(1) The nature and cost of the action
needed under this part;

(2) The overall financial resources of
the site or sites involved in the action;
the number of persons employed at the
site; the effect on expenses and re-
sources; legitimate safety require-
ments that are necessary for safe oper-
ation, including crime prevention
measures; or the impact otherwise of
the action upon the operation of the
site;

(3) The geographic separateness, and
the administrative or fiscal relation-
ship of the site or sites in question to
any parent corporation or entity;

(4) If applicable, the overall financial
resources of any parent corporation or
entity; the overall size of the parent
corporation or entity with respect to
the number of its employees; the num-
ber, type, and location of its facilities;
and

(5) If applicable, the type of oper-
ation or operations of any parent cor-
poration or entity, including the com-
position, structure, and functions of
the workforce of the parent corpora-
tion or entity.

Religious entity means a religious or-
ganization, including a place of wor-
ship.

Service animal means any guide dog,
signal dog, or other animal individ-
ually trained to do work or perform
tasks for the benefit of an individual
with a disability, including, but not
limited to, guiding individuals with
impaired vision, alerting individuals
with impaired hearing to intruders or
sounds, providing minimal protection
or rescue work, pulling a wheelchair,
or fetching dropped items.

Specified public transportation means
transportation by bus, rail, or any
other conveyance (other than by air-
craft) that provides the general public
with general or special service (includ-
ing charter service) on a regular and
continuing basis.

State means each of the several
States, the District of Columbia, the
Commonwealth of Puerto Rico, Guam,
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American Samoa, the Virgin Islands,
the Trust Territory of the Pacific Is-
lands, and the Commonwealth of the
Northern Mariana Islands.

Undue burden means significant dif-
ficulty or expense. In determining
whether an action would result in an
undue burden, factors to be considered
include—

(1) The nature and cost of the action
needed under this part;

(2) The overall financial resources of
the site or sites involved in the action;
the number of persons employed at the
site; the effect on expenses and re-
sources; legitimate safety require-
ments that are necessary for safe oper-
ation, including crime prevention
measures; or the impact otherwise of
the action upon the operation of the
site;

(3) The geographic separateness, and
the administrative or fiscal relation-
ship of the site or sites in question to
any parent corporation or entity;

(4) If applicable, the overall financial
resources of any parent corporation or
entity; the overall size of the parent
corporation or entity with respect to
the number of its employees; the num-
ber, type, and location of its facilities;
and

(5) If applicable, the type of oper-
ation or operations of any parent cor-
poration or entity, including the com-
position, structure, and functions of
the workforce of the parent corpora-
tion or entity.

§§36.105-36.199 [Reserved]

Subpart B—General Requirements

§36.201 General.

(a) Prohibition of discrimination. No in-
dividual shall be discriminated against
on the basis of disability in the full and
equal enjoyment of the goods, services,
facilities, privileges, advantages, or ac-
commodations of any place of public
accommodation by any private entity
who owns, leases (or leases to), or oper-
ates a place of public accommodation.

(b) Landlord and tenant responsibil-
ities. Both the landlord who owns the
building that houses a place of public
accommodation and the tenant who
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§ 36.104 Definitions.

Disability means, with respect to an individual, a physical or mental impairment that substantially
limits one or more of the major life activities of such individual; a record of such an impairment; or
being regarded as having such an impairment.

(1) The phrase physical or mental impairment means —

(i) Any physiological disorder or condition, cosmetic disfigurement, or anatomical loss affecting one or
more of the following body systems: neurological; musculoskeletal; special sense organs; respiratory,

including speech organs; cardiovascular; reproductive; digestive; genitourinary; hemic and lymphatic;

skin; and endocrine;

(ii) Any mental or psychological disorder such as mental retardation, organic brain syndrome, emotional
or mental illness, and specific learning disabilities;

(iii) The phrase physical or mental impairment includes, but is not limited to, such contagious and
noncontagious diseases and conditions as orthopedic, visual, speech, and hearing impairments, cerebral
palsy, epilepsy, muscular dystrophy, multiple sclerosis, cancer, heart disease, diabetes, mental
retardation, emotional illness, specific learning disabilities, HIV disease (whether symptomatic or
asymptomatic), tuberculosis, drug addiction, and alcoholism;

(iv) The phrase physical or mental impairment does not include homosexuality or bisexuality.

(2) The phrase major life activities means functions such as caring for one’s self, performing manual
tasks, walking, seeing, hearing, speaking, breathing, learning, and working.

(3) The phrase has a record of such an impairment means has a history of, or has been misclassified as
having, a mental or physical impairment that substantially limits one or more major life activities.

(4) The phrase is regarded as having an impairment means —

(i) Has a physical or mental impairment that does not substantially limit major life activities but that is
treated by a private entity as constituting such a limitation;

(ii) Has a physical or mental impairment that substantially limits major life activities only as a result of
the attitudes of others toward such impairment; or

(iii) Has none of the impairments defined in paragraph (1) of this definition but is treated by a private
entity as having such an impairment.

(5) The term disability does not include —

(i) Transvestism, transsexualism, pedophilia, exhibitionism, voyeurism, gender identity disorders not
resulting from physical impairments, or other sexual behavior disorders;

(ii) Compulsive gambling, kleptomania, or pyromania; or (iii) Psychoactive substance use disorders
resulting from current illegal use of drugs.





